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Introduction and Formal Request 

Located along Colorado’s Central Front Range, Douglas County represents over 302,000 Colorado 

residents.  Douglas County is dedicated to protecting Colorado’s water resources through the 

implementation of thoroughly vetted, flexible, cost effective, and regionally appropriate stormwater 

regulations and programs.  To illustrate our exemplary implementation of regulated programs, United 

States Environmental Protection Agency (EPA) presented Douglas County as a case study example to 

which Phase I and Phase II Municipal Separate Storm Sewer System (MS4) permit programs can refer as 

they develop their own stormwater programs.  The web link is located as follows: 

http://water.epa.gov/polwaste/npdes/stormwater/Stormwater-Case-Studies.cfm 

 

Douglas County has been an active participant in various rule-making processes including the most recent 

Docket ID No. EPA–HQ– OW–2011–0880 - Definitions of “Waters of the United States” (WOUS) 

Under the Clean Water Act (Proposed Rule).  Douglas County has reviewed and relied upon the 

following documents in developing its comments on the Proposed Rule: (1) the Proposed Rule, (2) the 

Connectivity of Streams and Wetlands to Downstream Waters: The EPA’s report titled A Review and 

Synthesis of Scientific Evidence (Connectivity Report), (3) The Economic Analysis of Proposed Revised 

Definition of the Waters of the United States (Economic Analysis), and (4) three key Supreme Court 

decisions that have addressed the scope of WOUS regulated under the Clean Water Act (CWA): United 

States v. Riverside Bayview Homes, Solid Waste Agency of Northern Cook County (SWANCC) v. U.S. 

Army Corps of Engineers, and Rapanos v. United States; and the joint agency guidance titled Clean 

Water Act Jurisdiction following the U.S. Supreme Court Decision in Rapanos v. United States & 

Carabell v. United States (Current Guidance). 

 

Based upon our review of the above-referenced documents and our assessment of the impact the Proposed 

Rule may have on Douglas County if implemented in its current form, Douglas County respectfully 

requests that the EPA and United States Army Corps of Engineers (USACE) (collectively “Agencies”): 

(1) stay the current rulemaking process until the scientific assessment is final and the credibility of the 

Connectivity Report is established and the Agencies have the necessary scientific and technical 

foundation for the Proposed Rule; (2) stay the rulemaking process until the EPA’s Economic Analysis is 

revised and the EPA is able to conduct a complete cost-benefit study; then (3) revise the Proposed Rule 

based upon the findings and recommendations of the Connectivity Report and Economic Analysis and the 

comments submitted by stakeholders, and finally; (4) conduct a negotiated rulemaking process.  
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Douglas County appreciates the opportunity to participate in this process and hopes these comments are 

useful to the Agencies as the rulemaking process proceeds.  Douglas County provides the following 

comments on the Proposed Rule in an effort to help the Agencies to revise the Proposed Rule in order to 

reduce uncertainty and promote integrated management of water resources by local governments. 

 

The Proposed Rule is Not Ripe for Public Comment and Finalization  
 
1)  A Final and Valid Connectivity Report is Necessary to Justify the Proposed Rule  
 
The EPA has stated that it would conduct an exhaustive and peer reviewed scientific literature review to 

evaluate connectivity between various surface hydrologic features and downstream Traditional Navigable 

Waters (TNWs) prior to development of the Proposed Rule.  However, the Agencies are on the path to 

finalizing the Proposed Rule while the Connectivity Report currently remains in draft form. 

Requesting comments on the Proposed Rule before the Connectivity Report is final is problematic.  The 

purpose of the Connectivity Report should be to provide the science and technical foundation for the 

Proposed Rule.  The Connectivity Report is a compilation of independent peer-reviewed scientific 

literature that, when finalized, is intended to provide the scientific justification for the Agencies’ 

interpretation of when waters are subject to CWA jurisdiction.  The chartered Science Advisory Board 

(SAB) is currently conducting quality reviews of its peer review reports on the Connectivity Report and is 

deliberating on the adequacy of the scientific and technical basis of the Proposed Rule.  Any final 

regulatory action related to CWA jurisdiction must be based upon a complete and validated version of the 

Connectivity Report.   

There are significant issues with the current draft Connectivity Report that requires the Agencies’ 

attention before continuing with the rulemaking process.  First, the Connectivity Report does not evaluate 

connectivity in a regulatory context, i.e., what connections are sufficient to be considered a “significant 

nexus”.  The Connectivity Report fails to establish any scientific basis for determining the existence of a 

“significant nexus,” and thus fails to provide a scientific basis for any rule defining federal jurisdiction. 

Instead, the report identifies only the presence of connections, without considering the significance of 

those connections.  Second, the Connectivity Report does not address how the Agencies plan to conduct 

case-by-case reviews for determining jurisdiction of water bodies located outside floodplains.  Finally, the 

Connectivity Report ignores the law—that the Supreme Court has rejected that the idea that a “significant 

nexus” is established by any hydrological connection.  The report does not identify how the existing 

connectivity literature will guide the Agencies in determining and justifying the idea of a “significant 

nexus” and therefore the expansion of the scope of their jurisdiction under the CWA.  According to law 
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established by recent decisions by the Supreme Court, the CWA regulates navigable water and certain 

other waters with a “significant nexus” to navigable waters.  All other water must be left to the states to 

regulate.  

 
Douglas County respectfully requests that the Agencies follow the proper course of action to ensure that 

the Proposed Rule is based upon a valid scientific and technical foundation: (1) revise the Connectivity 

Report based upon the comments and concerns expressed by Douglas County and other stakeholders; (2) 

finalize the Connectivity Report; (3) revise the Proposed Rule accordingly pursuant to the findings and 

recommendations in the Connectivity Report; and (4) reissue the Proposed Rule for public comment.  

Following this expanded process will allow stakeholders to submit informed comments based on the best 

and most current available information.  See Executive Order 12866, Regulatory Planning and Review, 

September 30, 1993 and Executive Order 13563, Improving Regulation and Regulatory Review, January 

19, 2011 (agency should seek the involvement of State, local, and tribal officials and should afford the 

public a meaningful opportunity to comment). 

2)  The Economic Analysis Does Not Conform to Executive Order 13563 

The CWA regulates “navigable waters,” defined as “waters of the United States.” 33 U.S.C. §§1344, 

1362(7).  The CWA was enacted pursuant to Congress' authority to regulate interstate commerce under 

Article 1, section 8 of the Constitution.  As a result, regulatory agencies violate the Constitution when 

their enforcement of the act extends beyond the regulation of interstate commerce.  Congress did not 

intend for the CWA to cover all waters.  When it enacted the CWA, Congress explicitly “recogniz[ed], 

preserv[ed], and protect[ed]” the States’ primary authority and responsibility over local land and water 

resources. 33 U.S.C. §1251(b).  Overreaching interpretations of the CWA “result in a significant 

impingement of the States’ traditional and primary power over land and water use.”  Rapanos, 547 U.S. at 

738 (quoting SWANCC, 531 U.S. at 174).   

 
Executive Order 13563 (EO 13563) includes several key instructions to Federal Agencies, including 

requirements that they should propose or adopt a regulation only upon a reasoned determination that its 

benefits justify its costs and should tailor regulation to impose the least burden on society.  In doing so, 

EO 13563 requires that the Agencies use the best available techniques to quantify costs and benefits as 

accurately as possible. While Douglas County appreciates the willingness of the EPA offices to 

participate in teleconference calls to discuss the Proposed Rule, we must stress that information sharing 

does not equate to meaningful consultation.  The Agencies should pursue an authentic partnership with 

the states representatives and local communities. 
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The Proposed Rule expands the definition of the term “waters of the United States” to include categories 

of waters that were previously never regulated as waters of the United States, such as all waters in 

floodplains, riparian areas, and certain ditches.  The inclusion of these waters will broaden the scope of 

the CWA and will increase the costs associated with each regulated program.  In support of the Proposed 

Rule, the Agencies provided The Economic Analysis of Proposed Revised Definition of the Waters of the 

United States (Economic Analysis). 

 
The Economic Analysis is of particular concern to Douglas County because of the discussion on 

Municipal Separate Storm Sewer Systems (MS4s).  Under the Proposed Rule, many stormwater systems 

and features themselves could now be classified as WOUS.  The Economic Analysis does not address or 

quantify the increased permitting requirements for stormwater conveyances that would result from the 

proposed rule.  In fact, the Economic Analysis states on Page 26 that “[i]t is unclear specifically how a 

broader assertion of CWA jurisdiction under this Proposed Rule would affect MS4 permits,” and “…MS4 

outfalls tend not to be in wetlands”.  MS4s may, at time, develop manmade wetlands for water quality 

features and also may need to remove features in order to protect the infrastructure’s functional purpose, 

such as controlled release for water quality.  Any work on the stormwater conveyances, work aimed at 

achieving environmental best management practices, as well as routine improvements required by 

stormwater permits, will trigger section 404 permitting requirements under the Proposed Rule.  The 404 

permitting process is a time consuming and expensive process.  As local offices are inundated with the 

404 permit process state wide, Douglas County is concerned about the immediate associated construction 

delays for projects after the Proposed Rule is final.  

 
Additionally, if stormwater conveyances are deemed WOUS, they will be subject to water quality 

standards.  The costs of complying with water quality standards may also be exponential.  These issues 

are troubling to Douglas County because maintaining compliance with MS4 permit requirements, and any 

potential associated penalties, are substantial budget line items.  If permitting costs for MS4 maintenance 

and construction activities increase due to expanded jurisdiction of the CWA, these budgets will need to 

similarly increase.  Under EO 13563, these potential costs need to be evaluated by the Agencies prior to 

adoption of the Proposed Rule.   

 

 

 
 a. Economic Impact of Proposed Rule on Douglas County   
 
Based upon Douglas County’s evaluation of the Economic Analysis and comments made by EPA and 

USACE staff, the Agencies have not adhered to the intent or stated requirements of EO 13563.  Douglas 
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County offers the following suggestions to the Agencies in reconsidering and revising the Economic 

Analysis.  

 
  1. Impacts on Required Public Infrastructure 

 
The Economic Analysis fails to provide adequate information to allow the regulated community to 

determine if the Proposed Rule will have a different economic impact on western regions and eastern 

regions with regard to required public infrastructure.  These highly regarded public benefit features need 

to be used in the cost benefit analysis.  The Agencies should also consider these other public 

infrastructure impacts:  

 New public roadway infrastructure - (i.e., new installations and existing 

replacement of bridges and roadways for increased level of service) 

 Existing public roadway infrastructure maintenance - (i.e., paving dirt roads, 

roadside ditch improvements, culvert replacement, stormsewer replacement upgrades, water 

quality/detention retrofits, water quality/detention pond removal of sediment including disturbance of 

manmade wetlands) 

 Business impact - Cyclical business demands of commercial and residential 

developments 

 
Douglas County contracted Wright Water Engineers, Inc. (WWE) to evaluate how the Proposed Rule 

could impact Douglas County if the Proposed Rule is finalized as currently written.  The evaluation, 

Douglas County Waters’ Evaluation---Considerations on Potential Clean Water Act Jurisdiction under 

Current Guidance and the 2014 Proposed Waters of the U.S. Rule (Douglas County Waters Evaluation) is 

attached to this letter as Exhibit 1.  The Douglas County Waters Evaluation demonstrates how the 

Proposed Rule expands jurisdictional determinations. 

 

To demonstrate the economic impact the Proposed Rule would have on Douglas County specifically, we 

offer the following specific illustration.  In 2014, Douglas County underwent a 404 permit process to 

design and construct a federally funded bridge replacement at Airport Road crossing Plum Creek. The 

bridge replacement was warranted due to the current bridge being structurally deficient and functionally 

obsolete.  The permitting process began in January with local agencies priming federal agencies, which 

resulted in a submittal in April and awarded permit in June.  This two month turnaround is considered the 

best case scenario.  The Federal Highway Administration’s (FHA) current estimated timeline for 

obtaining a required individual 404 permit for activities that occur in jurisdiction determined WOUS is 

approximately 3 to 6 months. 
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Taking into consideration the County’s current staff, resources, and project load, the County can expect 

that under the Proposed Rule, the time to secure the 404 permit for the Airport Road Bridge Project would 

have been doubled.  The permitting delay and increase in cost will also affect public infrastructure 

economically in the following ways: 

 New public roadway infrastructure - Typically in Colorado, bridge projects are 

constructed during low precipitous periods and timing is critical during the permit process.  For example, 

the $3 million Airport Road Bridge Project may be delayed as much as one year if the Proposed Rule is 

promulgated in its current form.  As outlined in the Colorado Construction Cost Index Report, the average 

inflationary increases for labor materials of this type of construction averaged 8.6 percent from 1987 to 

2011, which would result in an additional cost of $258,000 to the public.  In some years like 2004 to 

2005, Colorado experienced an increase in the Colorado Construction Cost index reporting of 168.0 to 

255.2 resulting in a 51.9% annual increase in construction.  Under the Airport Road Bridge Project 

example, such a delay would result in an additional $1.6 million to the cost of the Project.  

 National new public roadway infrastructure – The American Society of Civil 

Engineers (ASCE) and the FHA have stated that approximately $76 billion is needed to repair deficient 

bridges across the United States.  According to the ASCE’s 2013 Infrastructure Report Card and the 

FHA, approximately $12.8 billion is being spent currently on bridge investments, with a shortage of 

approximately $8 billion annually to address the identified $76 billion needed.  The resulting increase in 

costs associated with permit delays, with an average 4 percent inflationary increase, totals approximately 

$512 million or higher in annual construction costs inefficiencies nationally immediately following the 

Proposed Rule promulgation. 

 Existing public roadway infrastructure maintenance – It is the responsibility 

of MS4 permittees to ensure long term operational and maintenance of permittee owned and private 

owned water quality/detention facilities to the maximum extent practical.  MS4s at times develop 

manmade wetlands for water quality features and at other time, may need to remove such wetlands, along 

with sediment for purposes of protecting the infrastructures functional purpose, such as storage volume 

and controlled release for water quality and downstream stormwater conveyance in roadside ditches that 

outfall into tributary waters.  Maintenance of water quality/detention facilities and ditches both inside the 

boundaries of the MS4 and within public right-of-way will require a 404 permit never before required for 

this type of maintenance.  The additional constraint from the Proposed Rule is the time it will take a MS4 

to obtain a 404 permit.  The increase in time will delay the ability to conduct the required maintenance 

activities for the infrastructure to function as intended such as protecting public life, property, and the 

environment. While waiting for a 404 permit or jurisdictional determinations, the owners will be delayed 
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in construction, resulting in penalties and fines associated with such delays.  These 404 permits or 

jurisdictional determinations impede Douglas County and private land owners from completing their 

currently permitted operational and maintenance responsibilities resulting in tens of thousands of dollars 

in EPA and Colorado Department of Health and Environment daily accumulated fines.  Nonetheless, 

these violations have civil and criminal imprisonment terms.  If we maintained these facilities without a 

404 permit, similar violations and penalties could be imposed on the owners of the facilities.  This is a 

100% increase in fiscal costs and unforeseen increase to public life, property, and the environment if 

permitting obstructs required maintenance.  

 Business impact – Douglas County is undergoing strong economic development 

and some notable economic indicators suggesting the County is poised for continued expansion as 

follows: 

 Total employment rose 6.5% from 2013, resulting in 6,370 additional jobs. 

 Douglas County reported a 5.3% increase in total retail sales over-the-year. 

 Average sales price for a single-family detached home rose 6.3% through 

the first quarter of 2014 compared with 2013.  The average sales price 

increase was $23,928 higher than the first quarter 2013. 

 Douglas County workers in the prime ages of 35 to 54 make up 55.1% of 

the labor force compared to 44.6% for all workers in Colorado. 

 Standard & Poor’s Rating Services has reviewed their rating for Douglas 

County and has raised the County’s credit rating from AA+ to AAA.  

 These economic indicators are often indicators for cyclical business demands of commercial and 

residential construction needs and the public infrastructure these business sectors provide.  The Proposed 

Rule may impact business decisions if the Proposed Rule is implemented without consideration of 

regional development.  The increase in time will delay the ability for the infrastructure to be installed or 

designed to account for the Proposed Rule and the increased jurisdiction.  Assuming the Proposed Rule is 

promulgated in 2015, and a single family housing development with 100 units is planned to start 

construction in the same year under Current Guidance, what would the economic impact be to that 

development?  Based on the Douglas County Waters Evaluation, potential expansions of jurisdiction will 

result in additional 404 permitting.  The delay resulting from the requirement to obtain a federal permit 

could result in missing a construction season, resulting in a possible loss of business revenue. In the 

example of 100 units finally designed after the Proposed Rule is promulgated, implementation of the Rule 

could result in a 404 permitting issuance delay transferring the delay to delay of construction of one year. 

Assuming growth of $23,298 per unit is the same in 2015 but is reduced in 2016 by possible economic 

change could result in a loss for this 100 unit development of approximately $2.4 million.  
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 2. Impacts on Pesticide/Herbicide Permit Required Operations   

 

The Proposed Rule may also impact Douglas County on pesticide/herbicide permit-required operations. 

The EPA is moving forward with a pesticide/herbicide permit for all WOUS within threshold guidelines. 

This means anytime a pesticide/herbicide is applied on or near WOUS, a permit will be required.  This 

permit includes stringent documentation requirements for communities of over 10,000. Douglas County 

uses herbicide and pesticides in a number of ways, including, but not limited to, treatment of weeds in 

ditches on the side of the road and treatment of mosquitoes and other pests.  Under the Proposed Rule, 

more ditches, flood control, and water quality ponds will be declared WOUS, thereby requiring those 

counties who have WOUS ditches to follow strict programs and paperwork requirements for pesticide use 

in addition to the Federal, Insecticide, Fungicide, and Rodenticide Act (FIFRA).  The increased time and 

expenses to reduce noxious weeds required by weed control programs under the Colorado Noxious Weed 

Act Title 35, Article 5.5 is unclear at this time.  

 
The Proposed Rule combined with existing state and federal regulations, which are not factored in the 

Economic Analysis, will increase local fiscal burdens to Douglas County.  The anticipated burden on 

Douglas County will be to increase the workload of the existing five full time employee’s (FTE’s) 

positions responsible for managing noxious weeds and pests under these compounding regulations.  It has 

been estimated that an additional 25-50 percent of additional responsibilities will be added to each of 

these FTE’s to accommodate these new regulations.  Each FTE including benefits are compensated at 

$80,000 annually. This estimated burden totals $100,000 to $200,000 annually.  

 
Douglas County respectfully requests that the Agencies suspend the rulemaking process to allow the 

Agencies to analyze specific impacts the Proposed Rule may have to each region of the U.S. and update 

the Economic Analysis accordingly based upon those findings for further stakeholder comment and 

review to confirm that these additional new programs for required herbicide and pesticide use prior to the 

finalization of the Proposed Rule.   

 

The inclusion of this additional cost in the Economic Analysis is a necessary component for a 

complete review of the Proposed Rule to ensure the Proposed Rule is not impeding standard public safety 

operations.  Moreover, more information is required in the Economic Analysis to allow local units of 

governments such as Douglas County to determine actual objective impacts to MS4s and public rights-of-

ways.  The current draft Economic Analysis does not provide enough information wherein Douglas 

County can conclude that the Proposed Rule will not fiscally limit it from conducting standard operating 
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procedures to construct and repair infrastructure to protect the public.  Stakeholders cannot provide 

meaningful comment on the Proposed Rule without being afforded the opportunity to review and 

comment on a comprehensive Economic Analysis prior to the finalization of the Proposed Rule. 

 

The Proposed Rule will Result in a Substantial Increase in WOUS and 
Significant Jurisdictional Uncertainty to Douglas County 
 
WWE evaluated seven locations with twelve hydrologic features chosen by Douglas County within the 

MS4 boundary and county right-of-way to evaluate their potential jurisdiction under the Current 

Guidance as compared to under the Proposed Rule.  See, the Douglas County Waters Evaluation, Exhibit 

1.  The evaluation was completed in an effort to help Douglas County determine how various features in 

the landscape may be designated as WOUS currently and, in the future if the Proposed Rule is adopted as 

written.  WWE also provided considerations for the waste treatment exclusion, ditch exclusions, and other 

aspects of asserting jurisdiction.  The Douglas County Waters Evaluation is used in this comment letter to 

highlight some of Douglas County’s specific concerns with the Proposed Rule: 

1)  Douglas County Would Have More WOUS under the Proposed Rule  
 
Based on the attached Douglas County Waters Evaluation, the Proposed Rule expands WOUS to include 

certain active channels that do not have a direct surface connection with a downstream Water of the U.S. 

or do not flow regularly and do not have a substantial effect on the integrity of downstream waters.  The 

attached evaluation highlights this expansion at two locations--Location 2 and 7.  At these locations, 

features drain into active channels which do not have a surface connection to a downstream TNW.  Under 

the Current Guidance, these active channels are considered isolated and not WOUS.  In fact, Location 2 

drains toward Kinney Creek, a perennial channel that drains toward Cherry Creek.  The USACE issued a 

determination of no-jurisdiction for Kinney Creek in 2013 based on the lack of a direct surface connection 

to Cherry Creek.  This non-WOUS status also applies to all features that drain to the active channels.  

Under the Proposed Rule, the active channels evaluated at Locations 2 and 7 would likely be WOUS.  

This potential expansion of WOUS would affect both channel’s jurisdiction, but also expand the 

jurisdiction of all features that flow into that channel.  The Proposed Rule does not sufficiently address 

the economic impacts of this expansion.     
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2)  The Proposed Rule Fails to Clearly Distinguish Between Jurisdictional and Non-
Jurisdictional Ditches 
 
Based on the attached Douglas County Waters Evaluation, the Proposed Rule fails to provide clarity if a 

roadside ditch constructed primarily in uplands would be considered jurisdictional along its entire length 

if it intercepted flow from a natural tributary that is WOUS, or if jurisdiction would be asserted based on 

some other criteria (e.g., from the point of flow intercept and downgradient). Further, the Proposed Rule 

fails to define the term “upland”.  This uncertainty is highlighted at what is designated in the Evaluation 

as Locations 4 and 6.   

At Location 4, Feature 5 is a constructed roadside ditch, which collects overland surface flow along its 

uppermost reach.  Roughly 600 feet from Feature 5’s confluence with a natural wetland swale, it 

intercepts flow from a natural active channel that would likely be considered WOUS under the Proposed 

Rule.  The Proposed Rule does not provide sufficient explanation to allow Douglas County to determine 

if all of Feature 5 would be considered WOUS or if only some portion thereof would be WOUS.   

At Location 6, Feature 7 is a constructed roadside ditch which departs the road course and develops the 

characteristics of a natural active channel.  It is not readily apparent if the portion of the ditch that 

resembles an active channel was present prior to the construction of the road.  The Proposed Rule does 

not identify if the ditch would be WOUS along its entire length that has an Ordinary High Water Mark 

(OHWM), if jurisdiction would begin when the channel departs the road, or if no portion of the ditch 

would be WOUS based on the fact that it was not constructed in, or draining WOUS. 

Ditch and ditch systems are complex constructed facilities that are critical to a wide range of stormwater, 

flood and other water resource management objectives.  The Proposed Rule opens the door to these 

features being WOUS, but does not sufficiently evaluate the specific considerations which apply to these 

systems.   

3)  The Proposed Rule Has Not Clarified Identification of OHWM in Manipulated Settings 
 
Based on the attached Douglas County Waters Evaluation, the Proposed Rule retains uncertainty 

regarding the identification of an OHWM on features that have been fortified to prevent erosion. For 

example, certain stormwater ditches may not have a natural OHWM but have been armored with angular 

cobble to prevent headcutting.  This uncertainty is highlighted at Locations 3 and 5 where upland 

vegetated swales have been fortified with angular cobble to prevent erosion.  Based on conversations with 

EPA and USACE staff, the OHWM along fortified channels should be identified using water stains on the 

channel fortification.  This guidance presents a dilemma to MS4 permittees when determining whether or 
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not to fortify upland vegetated swales: they can either leave the swale unprotected (but retain its non-

WOUS status; or they can fortify the swale but increase the potential that it will be WOUS.  Douglas 

County requests that the Proposed Rule clarify how OHWM should be identified in these situations.  

Further, Douglas County requests that the Agencies evaluate the advisability of imposing regulatory 

burden at locations that have been protected from future erosion and sediment transport events.   

 
4)  Proposed Rule Allows Perpetuation of the Inconsistent Application of the Waste Treatment 
Exclusion 
 
Based on the attached Douglas County Waters Evaluation, the Proposed Rule retains substantial 

uncertainty regarding the waste treatment system exclusion, a source of current uncertainty regarding the 

scope of WOUS.  This is highlighted at Locations 1, 2 and 7.  At these locations, ditches, ponds and 

outfalls have been constructed in non-WOUS in order to collect, detain and treat stormwater runoff prior 

to discharge to WOUS.   

In comparing the Waste Treatment Exclusion in Current Guidance and the Proposed Rule, and reviewing 

substantial EPA documents which reference this exclusion, it is abundantly evident that at the national 

level, EPA does not intend to assert jurisdiction over features constructed in uplands that are designed to 

meet CWA requirements.  However, the current practice by USACE is much more limited—the 

USACE’s Denver Regulatory Office will only apply the exclusion for features that treat certain types of 

classified “waste”.  The Proposed Rule should be revised to specify that these types of features 

constructed in uplands that are designed to meet CWA requirements are intended to be excluded from 

WOUS. 

Further, the Agencies have indicated that this exclusion does not apply to ditches.  Douglas County 

requests that the Proposed Rule consider that ditches are critical components of many waste treatment 

systems—how can a detention pond improve water quality if it does not have the upgradient ditch 

infrastructure to collect untreated water and then the downgradient ditch infrastructure to convey treated 

stormwater to WOUS?  The Proposed Rule should exclude ditches constructed in uplands when they are 

integral and necessary components of a waste treatment facility.   

Douglas County’s Request to Expand the Rulemaking Process 

Douglas County respectfully requests that the Agencies follow the proper course of action to ensure that 

the Proposed Rule is based upon a valid scientific assessment and the Proposed Rule is enacted lawfully: 

(1) revise the Connectivity Report based upon the comments and concerns expressed by Douglas County 
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and other stakeholders; (2) finalize the Connectivity Report; (3) revise the Proposed Rule accordingly 

pursuant to the findings and recommendations in the Connectivity Report; and (4) reissue the Proposed 

Rule for public comment.  Following this expanded process will allow stakeholders to submit informed 

comments based on the best and most current available information.   

 
1)  Revise and Validate the Connectivity Report  
 
The Connectivity Report is the scientific foundation the Agencies are required to have to justify the need 

for the Proposed Rule.  However, to date, the EPA has identified only the presence of connections 

between stream, wetlands and downstream waters. Douglas County requests further study by EPA on 

specific literature references and with assistance from the SAB Panel for the Peer Review of the 

Connectivity Report to identify the strength of connectivity impacts.  Further, connections should be 

evaluated to the degree that when altered, they significantly affect downstream waters.  For example, an 

ephemeral tributary can transport sediment to downstream waters, but if the receiving TNW is the South 

Platte River and the tributary, in combination with other tributaries, transports an insignificant quantity of 

sediment, it does not appear consistent with the U.S. Supreme Court’s rulings to capture those ephemeral 

tributaries into the scope of WOUS.  

 
By proceeding with the rulemaking process before obtaining a final validated Connectivity Report, the 

Agencies are effectively jumping ahead to the final rule and are undermining the importance of the 

scientific assessment and rulemaking process.  The Agencies are avoiding making the suggested changes 

in the Connectivity Report by publishing the rule before the report is final.  Moreover, the Agencies are 

undermining the rulemaking process.  By pushing forward with the rulemaking before the Connectivity 

Report is finalized, the Agencies are asserting that the rule, as-is, is a final decision, despite the fact that 

the rule may be based on unsound science.  Finally, if enacted into law, the Proposed Rule will have the 

effect of establishing categorical federal jurisdiction over all tributary systems, riparian areas, and 

floodplains.  Without the scientific basis, technical foundation, and costs-benefit analysis in place to 

support the Proposed Rule, the Agencies are acting arbitrarily and capricious in asserting such categorical 

jurisdiction. 

 
2)  Reconsider Proposed Rule Language Regarding Significant Nexus  

 
The concept of significant nexus is critical because the courts have ruled that, to establish CWA 

jurisdiction of waters, there needs to be “some measure of the significance of the connection for 

downstream water quality,” See Rapanos v. U.S., 547 U.S. 715, 784-785 (U.S. 2006) (“mere  hydrologic 
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connection should not suffice in all cases.”  Following the U.S. Supreme Court’s consolidated decision in 

Rapanos v. U.S. and Carabell v. U.S., non-navigable intrastate waters must have a “significant nexus” to 

navigable and/or interstate waters in order to be WOUS.  The U.S. Supreme Court identifies a significant 

nexus as being present when a water has sufficient duration, frequency and volume of flow to 

significantly affect the biological, chemical and physical integrity of a TNW or interstate water.  In 

requiring this “significant nexus”, the Supreme Court identified that not all waterways meet the criteria 

for WOUS.  However, as EPA and the USACE observe in the proposed rule, significant nexus is not itself 

a scientific term, but rather a determination of the agencies in light of the law and science.  The Supreme 

Court’s rulings would be ignored and requirements to find a significant nexus obviated by the Proposed 

Rule where a “significant nexus” only requires one of the measures of connectivity—biological, chemical 

or physical.  The new broad standard of the Proposed Rule greatly diminishes the importance of 

hydrologic connectivity that was implemented by the U.S. Supreme Court.  Moreover, it is this change in 

definition, without any further legal or scientific support, that the Agencies use to support the new 

definition for “tributary” wherein a break in an OHWM does not change a feature’s status as a tributary.      

 
3)  Revise Proposed Rule’s Definition for Tributaries 

 
Under the Proposed Rule, a tributary (e.g., manmade or natural ditch/channel/culvert) is jurisdictional if it 

has a bed, bank, and an OHWM.  This jurisdiction is not affected by extremely rare flow or disconnected 

surface flow to downstream WOUS.  This approach ignores the highly variable regional surface 

hydrology characteristics.  Certainly, the Proposed Rule could provide allowances for semi-arid Colorado 

landscapes where features may have concentrated surface runoff once every two years, but do not require 

the same CWA protection as seasonal waterways.  Douglas County is especially concerned regarding the 

tributary definition because many of the roadside ditches constructed as part of the public right-of-ways 

and MS4 permit requirements fall under the proposed tributary definition. To maintain these tributaries 

under the Proposed Rule will require our County to obtain a 404 permit from the USACE/EPA for the 

maintenance activity.  The Proposed Rule and resulting increased permitting will increase time and cost to 

County routine public safety maintenance projects for ditches, routine water quality detention flood 

control pond maintenance, and culverts. Douglas County requests that the Agencies exclude these 

features as “tributaries” under the Proposed Rule. 

 
4)  Apply the Ditch Exclusions to Agriculture and MS4 Permittees 

 
Douglas County asserts that additional EPA scientific review to identify different types of conveyances, 

including ditches needs to be conducted to ensure that “ditch exemptions” are readily available to our 
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County for routine public safety maintenance of stormwater infrastructure such as detention flood 

storage/water quality ponds, stormsewer culverts, and ditch maintenance activities.  Douglas County 

requests these features be excluded from the Proposed Rule. 

 
5)  Codify and Clarify the Waste Treatment Exclusion  

 
The existing regulations include exclusions for waste treatment facilities that are constructed to meet 

CWA requirements and are constructed in uplands.  Currently, this exclusion is inconsistently 

implemented or misinterpreted by USACE and EPA staff at the national offices and regional regulatory 

field offices level.  Clearly, additional language is necessary to restore the intent of this exclusion.  

Douglas County requests that language be included in the Proposed Rule to state that treatment of 

stormwater runoff from rural and urban settings conforms to the exclusion and that the exclusion applies 

to all necessary and constructed components of the waste treatment system.   

6)  Rework the Economic Analysis to Accurately Quantify Costs of the Proposed Rule 

For the reasons stated above, the current Economic Analysis falls egregiously short of measuring the 

actual costs of the Proposed Rule.  Not only is this damaging to the citizens of Douglas County, it is in 

violation of Presidential Executive Orders.  Douglas County urges the Agencies to develop a new 

Economic Analysis.  The Economic Analysis should examine all costs and benefits associated with 

implementation of the Proposed Rule and should use the Current Guidance as the baseline condition.  

The Agencies’ and Stakeholders will Benefit from a Negotiated 
Rulemaking Process 
 

 As the Agencies are aware, the Proposed Rule is not widely supported and the Agencies have 

been subject to great criticism and, in some cases, resentment. Under the typical rulemaking process 

under the Administrative Procedures Act, agencies write a rule, publish the rule, accept comments from 

the public, then adopt the rule as they see fit. In Douglas County’s opinion, rules produced in this way 

often lack the support of concerned parties, which can hamper their effectiveness.  

 

 Negotiated rulemaking is a realistic alternative to this adversarial administrative process. The 

negotiated rulemaking process allows affected interests to have greater control over the content of agency 

rules while ensuring fairness and balanced participation to all involved.  The negotiated process also 

permits agencies to obtain a more accurate understanding of the impacts to interested parties, costs and 
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benefits of rule, and alternatives than if the agencies are left to digest voluminous records of testimonial 

and documentary evidence presented in adversarial hearings.   

 

 Rules drafted by negotiation have been found to be more pragmatic and more easily implemented 

at an earlier date, thus providing the public with the benefits of the rule while minimizing the negative 

impact of a poorly conceived or drafted regulation.  See, Environmental Protections Agency’s Policy on 

Alternative Dispute Resolution, 65 FR 81858 December 18, 2000.  Douglas County asks that the 

Agencies consider conducting a negotiated rulemaking process for the next revised draft of the Proposed 

Rule.  This process will allow representatives of all interests that will be affected by the rule, including, 

but not limited to, the rulemaking agency, the regulated entities, public-interest groups, and concerned 

individuals to sit at a table and craft creative solutions to the problem that led to the Agencies 

determination that a rule is needed.  

 

Conclusion 

Douglas County appreciates the opportunity to participate in this process and hopes these comments are 

useful to the Agencies as the rulemaking process proceeds.  Thank you for your time, consideration, and 

integration of these comments.  We would be happy to answer any questions regarding these comments or 

this issue. Please feel free to contact Tom Repp at 303-660-7490 or trepp@douglas.co.us. 
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Douglas County Waters’ Evaluation---Considerations on Potential 

Clean Water Act Jurisdiction under Current Guidance and the 2014 

Proposed Waters of the U.S. Rule  

(Douglas County Waters Evaluation)  

Exhibit 1 

 



 
MEMORANDUM 

 
 

To: Thomas Repp, P.E. 
  Douglas County 
 
From: Wright Water Engineers, Inc. 

  Noah Greenberg and Andrew Earles, Ph.D., P.E. 
 
Date:  October 1, 2014 
 
Re: Executive Summary of Select Douglas County Waters’ Evaluation Report 

Wright Water Engineers, Inc. (WWE) evaluated seven Douglas County locations to evaluate how the 
Environmental Protection Agency (EPA) and U.S. Army Corps of Engineers (USACE) proposed rule 
on Waters of the U.S. (Proposed Rule) would affect the jurisdiction of certain water features 
(including natural features and other features constructed to satisfy Municipal Separate Storm Sewer 
System [MS4] permitting).  Jurisdictional waters, also known as “Waters of the U.S.”, are those 
waters that are protected by the Clean Water Act.  This evaluation is presented in a report titled 
Douglas County Waters’ Evaluation---Considerations on Potential Clean Water Act Jurisdiction 
under Current Guidance and the 2014 Proposed Waters of the U.S. Rule (Report) that could help 
Douglas County plan for upcoming projects and to assist the County in preparing comments on the 
Proposed Rule.  The following bullets identify key considerations and reference evaluated locations 
and features that are described in more detail in the Report.   

• The Proposed Rule does not affect the scope of potential Waters of the U.S.—Waters of 
the U.S. will typically be restricted to areas meeting the USACE definition for wetlands 
or have an ordinary high water mark OHWM (e.g., creeks, ditches, streams, ponds, etc.).  
Ditches which lack an OHWM and do not contain wetland would appear to remain non-
jurisdictional (i.e., not Waters of the U.S.).  This is relevant at Location 1 where Feature 
1 currently lacks an OHWM and is therefore, not a potential Water of the U.S.   

• The Proposed Rule would likely expand jurisdiction to certain active channels that do not 
have a direct surface connection with a downstream Water of the U.S. or do not flow 
regularly and do not have a substantial effect on the integrity of downstream waters.  This 
potential expansion of Waters of the U.S. would affect both the channel’s jurisdiction, but 
also expand the jurisdiction of all features that flow into that channel.  Location 2 and 
Location 7 provide examples of how this change could affect jurisdiction of natural 
drainages and MS4 facilities.  

• The Proposed Rule includes language that would appear to include certain constructed 
ditches as Waters of the U.S. if they were constructed in other Waters of the U.S. It is not 
clear if a roadside ditch constructed primarily in uplands would be considered 
jurisdictional along its entire length if it intercepted flow from a natural ephemeral 
tributary that is Waters of the U.S., of if the USACE and EPA intend to assert jurisdiction 
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based on some other criteria (e.g., from the point of flow intercept and downgradient).  
This uncertainty could be relevant at Location 3 (Feature 4) and Location 4 (Feature 5). 

• The Proposed Rule does not provide clarification regarding the identification of an 
OHWM on features that have been fortified to prevent erosion. For example, certain 
stormwater ditches may not have a natural OHWM but have been armored with angular 
cobble to prevent headcutting.  The Proposed Rule could provide clarity if it provided 
guidance on how OHWM should be identified in these situations. Location 5 (Feature 6) 
provides an example of this scenario.   

• The Proposed Rule does not provide additional clarification regarding the waste treatment 
system exclusion, a source of current uncertainty regarding the scope of Waters of the 
U.S.  The existing regulations and Proposed Rule both identify that waste treatment 
systems designed to meet the requirements of the Clean Water Act are not Waters of the 
U.S.  This exclusion would appear to include MS4 facilities as excluded features, but in 
WWE’s experience, the USACE often does not consider them as qualifying for the 
exclusion.  This uncertainty would be particularly relevant at Location 7 where Feature 
12 is a stormwater pond constructed in uplands but discharging to a Water of the U.S.   

The evaluation of Douglas County waters was a targeted assessment intended to identify types of 
features that could have their jurisdiction affected by the Proposed Rule or that could continue to have 
jurisdictional uncertainty following implementation of the Proposed Rule.  It should be noted that this 
evaluation did not include water rights structures (e.g. irrigation diversion structures) amongst other 
water features that may be affected by the Proposed Rule.   

The Proposed Rule is open for public comment until October 20, 2014. EPA and USACE have 
repeatedly requested that stakeholders submit comments on the Proposed Rule and include specific 
examples of concern and uncertainty.  The Report can be attached to comments prepared and 
submitted by Douglas County as a means to provide the requested specific examples.   

 



 
Wright  Water  Engineers,  Inc. 
2490 West 26th Ave., Suite 100A   www.wrightwater.com 
Denver, Colorado 80211 ngreenberg@wrightwater.com 
(303) 480-1700 TEL 
(303) 480-1020 FAX 

October 1, 2014 

Via Email: trepp@douglas.co.us 
 
Tom R. Repp, P.E. 
Douglas County Department of Public Works Engineering 
100 Third Street 
Castle Rock, Colorado 80104 
 
Re: Select Douglas County Waters’ Evaluation—Considerations on Potential Clean Water Act 
Jurisdiction under Current Guidance and the 2014 Proposed Waters of the U.S. Rule 
 
Dear Mr. Repp: 

Wright Water Engineers, Inc. (WWE) has prepared this letter report to identify Clean Water Act 
(CWA) jurisdiction considerations for Municipal Separate Storm Sewer Systems (MS4) 
facilities.  This report evaluates individual hydrology features (both MS4 facilities and natural 
drainage features) and is intended to be used as a tool by Douglas County as the County plans for 
upcoming projects.  It could also be used by the County to help provide specific examples in 
feedback to the Environmental Protection Agency (EPA) and U.S. Army Corps of Engineers’ 
(USACE) proposed rule that would provide a revised definition for Waters of the U.S. (Proposed 
Rule).  The Proposed Rule was released on April 21, 2014, and the agencies will accept 
comments through October 20, 2014.   
 
It is important to note that the level of detail of this report is intended to assist in identifying 
commonly encountered features’ potential jurisdiction as Waters of the U.S., but is not sufficient 
to be used as a basis for a specific jurisdictional determination at any individual location.  Also, 
the only entities that can make jurisdictional determinations are the USACE and EPA—the 
opinions herein are based on preliminary observations of site conditions and regulatory 
understanding but are not definitive assertions of jurisdictional status.  Finally, the evaluations 
and considerations are provided in light of WWE’s understanding of the Proposed Rule that was 
released in April 2014—this rule is likely to change and evolve as EPA and USACE work to 
address comments from stakeholders.     

INTRODUCTION 

MS4 facilities can include ditches, swales, ponds and other features which are authorized under 
Section 402 of the CWA to treat and discharge concentrated stormwater.  The extent of Waters 
of the U.S. is relevant to MS4 permittees because there are a variety of regulatory requirements 
that may be triggered when MS4 facilities are located adjacent to, or within, Waters of the U.S.  
For example, MS4 facility maintenance required under CWA Section 402 which results in a 
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change in the elevation of the ground within a jurisdictional area (through sediment and 
vegetation removal, regarding to restore flow, etc.) may trigger regulatory permitting 
requirements under Section 404 of the CWA.   
 
Currently, stakeholders and regulators evaluate Waters of the U.S. using an EPA and USACE 
joint agency guidance title Clean Water Act Jurisdiction following the U.S. Supreme Court 
Decision in Rapanos v. United States & Carabell v. United States (2008), hereafter referred to as 
“Current Guidance”.  Under the Current Guidance, hydrologic features may be considered 
Waters of the U.S. depending on a variety of factors, including connectivity to downstream 
Traditional Navigable Waters (TNW), presence of wetlands or an Ordinary High Water Mark 
(OHWM), and possibly qualification for a waste treatment facility exclusion (Waste Treatment 
Exclusion), to name a few.   
 
If adopted, the Proposed Rule would obviate the Current Guidance (which is not a law but rather 
a guidance document that provides recommended practices based on law).  Although the 
Proposed Rule includes a variety of changes and clarifications, the most relevant changes to MS4 
facilities appear to include the requisite connectivity to downstream TNWs and the definition 
provided for tributaries.  Also relevant to MS4 permittees is that the Proposed Rule maintains 
(without substantial revision) an exclusion which states that waste treatment systems that are 
constructed to meet other CWA requirements (e.g., MS4 permitting requirements) are not Waters 
of the U.S. (Waste Treatment Exclusion).  Although the Waste Treatment Exclusion is not 
proposed to be changed substantially under the Proposed Rule, its current interpretation by EPA 
and USACE staff is variable and WWE has encountered resistance in having this exclusion 
applied to MS4 facilities in various parts of the United States.  Based on this, the Waste 
Treatment Exclusion is evaluated alongside the Proposed Rule.  Application of the Waste 
Treatment Exclusion to different types of MS4 facilities is a topic that should be discussed with 
the USACE and EPA to gain an understanding of how it will be applied to MS4 features.           

Current Scope of Waters of the U.S. 

The current definition of Waters of the U.S. is provided in the Federal Register at 40 CFR 122.2 
and includes such water features as TNW and interstate waters in addition to wetlands and 
tributaries that are adjacent to these features.  This definition also specifically excludes certain 
waste treatment systems that were designed to meet the requirements of the CWA.  Following 
several U.S. Supreme Court decisions that addressed the scope and nature of Waters of the U.S.1, 
the EPA and USACE issued the Current Guidance, which outlines the standard practice for 
determining the extent of Waters of the U.S. since 2008 and includes the following key points:     
 
 

1 Most notably, Rapanos v. United States & Carabell v. United States (2006) and Solid Waste Agency of Northern 
Cook County v. United States (2001) 
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Features that are typically Waters of the U.S.  

• TNWs 
o Wetlands adjacent to TNWs 

• Non-navigable tributaries to TNWs that are relatively permanent waters (RPW) (e.g., 
have continuous flow at least seasonally) 

o Wetlands that abut such tributaries 
 

Features that are Waters of the U.S. if a “significant nexus” to a downstream TNW is 
present 

• Non-RPW tributaries (with OHWM and  bed and bank) 
o Wetlands adjacent to non-RPW tributaries   

• Wetlands adjacent, but not abutting, RPW tributaries 
 

Features that are not typically Waters of the U.S. 
• Swales and erosional features 
• Ditches excavated wholly in and draining uplands that are not RPW  

Proposed Rule Scope of Waters of the U.S. 

The Proposed Rule attempts to reduce the amount of uncertainty regarding certain features as 
Waters of the U.S.  While it does not change the types of features that are potential Waters of the 
U.S., it does change the criteria for determining if a potential Water of the U.S. has the requisite 
connectivity to a downstream TNW (when compared to the Current Guidance).  The Proposed 
Rule provides the following guidelines and definitions: 
 
Features that are Waters of the U.S.  

• TNWs and all tributaries to TNWs 
o Adjacent wetlands 

 
Features that are Waters of the U.S. if a “significant nexus” to a downstream TNW is 
present 

• Geographically isolated (i.e., non-tributary and non-adjacent) waters and wetlands 
 

Features that are not Waters of the U.S.  
• Waste treatment systems, including treatment ponds or lagoons, designed to meet the 

requirements of the CWA and constructed in uplands 
• Ditches without perennial flow that are excavated exclusively in uplands 
• Ditches that do not contribute flow (directly or indirectly) to Waters of the U.S. 
• Artificial lakes or ponds created by excavating and/or diking dry land (uplands) and used 

exclusively for purposes such as stock watering, irrigation, and settling basins 
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Key Definitions 

• “Significant nexus”: Present if the subject water or wetland, either alone or in 
combination with similarly situated waters in the region (i.e., draining to the same point 
of confluence with a TNW), significantly affect the chemical, physical, or biological 
integrity of a TNW.   

• Tributary: A feature with an ordinary high water mark that contributes flow, either 
directly or indirectly, to a TNW.  Tributaries can include features that lose or do not have 
bed and bank during their entire course, and can include wetlands, man-made features 
(ditches, canals, reservoirs) in addition to streams, rivers, lakes and creeks.  
  

EVALUATION OF DOUGLAS COUNTY WATERS 

WWE evaluated seven locations which have MS4 facilities such as ditches or ponds.  These 
locations were either requested for evaluation by Douglas County or identified by WWE as being 
potentially useful for this report.  Please refer to the attached Index Map which identifies these 
locations throughout Douglas County.  At each of these locations, WWE evaluated specific 
hydrologic features to identify considerations regarding jurisdiction under the Current Guidance 
and the Proposed Rule.  These evaluations are organized to include the following topics: 
 

1) Potential Waters of the U.S.: Do the MS4 facilities have an OHWM or appear to meet 
the USACE’s definition of wetlands?  Although these criteria would not change under the 
Proposed Rule, it is important to establish which features within the landscape could be 
Waters of the U.S.   
 

2) Connectivity to downstream TNW:  Under the Proposed Rule, the requisite 
connectivity to downstream waters would be different than under the Current Guidance.  
For example, under the Current Guidance, a break in a tributary’s OHWM before it 
reaches a TNW may preclude that feature from being Waters of the U.S. (as well as all 
features that drain to that TNW).  Under the Proposed Rule, breaks in an OHWM are 
often irrelevant with respect to that tributary’s jurisdiction.  Under both the Current 
Guidance and the Proposed Rule, connectivity to downstream TNW can be through both 
Waters of the U.S. and non-Waters of the U.S. (e.g., culverts, pipes or other features that 
may not be Waters of the U.S. but provide a hydrologic connection to a downstream 
TNW).    
 

3) Potential qualification for the Waste Treatment Exclusion: Was the MS4 facility 
designed and constructed to meet CWA requirements and was it constructed in “uplands” 
(i.e., not Waters of the U.S.)? Please note that this report uses the term “uplands” in a 
regulatory context (rather than scientific), as it is used by EPA and USACE. The 
regulatory term “uplands” denotes all areas that are not Waters of the U.S.   
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4) Potential jurisdiction:  Is the feature likely Waters of the U.S. under the Current 
Guidance and would it be likely Waters of the U.S. under the Proposed Rule? 

5) Considerations: To include observations of onsite characteristics as they relate to the 
Current Guidance, the Proposed Rule and possible clarifications that could be 
incorporated into the Proposed Rule.   

 
Location 1: Happy Canyon Creek, Grandview Estates (Figures 1.a-1.b, Photos 1-2) 
 
Location 1 is situated south of the E-470 Toll Road in northern Douglas County. Grand View 
Estates is a residential subdivision with larger lot sizes (roughly two acres and larger) and dirt 
roads.  Potential Waters of the U.S. at this location include Happy Canyon Creek and possibly 
roadside ditches which drain to Happy Canyon Creek.  Happy Canyon Creek is an ephemeral 
channel with a clearly defined OHWM and bed width of roughly 10-20 feet and bank depth of 
roughly 6-12 inches.   
 

1) Potential Waters of the U.S.: The evaluated feature (Feature 1) at this location is a 
roadside ditch that flows from south to north along North 4th Street.  This ditch is 
currently vegetated with upland plants and does not have a clear OHWM (see Photo 1).  
Based on this, Feature 1 is not currently a potential Water of the U.S.  However, if 
hydrology changes at this location (e.g., if road paving increasing surface runoff) or if the 
ditch bottom becomes less permeable due to settling of fine sediments, this ditch could 
likely develop wetland vegetation or a clear OHWM.  If these changes occur, Feature 1 
would appear to be a potential Water of the U.S.    
  

2) Connectivity to Downstream TNW: The evaluated feature discharges to Happy Canyon 
Creek through a stormwater outfall.  Happy Canyon Creek flows in a northeast direction 
through the north portion of the evaluated location (see Figures 1.a and 1.b).  Happy 
Canyon Creek flows into Cherry Creek at a confluence located roughly 2.5 miles 
northeast of the evaluated location.  Cherry Creek is a relatively permanent water that is 
used for recreational navigation downstream at Cherry Creek reservoir.  As such, Cherry 
Creek is a TNW at Cherry Creek Reservoir.  Based on observations of USGS 
topographical mapping and aerial imagery, Happy Canyon Creek has a continuous surface 
connection to Cherry Creek.    

3) Potential qualification for the Waste Treatment Exclusion: Feature 1 serves in part as 
a conveyance for a stormwater detention facility located south of Lincoln Avenue (see 
Figure 1.b and Photo 2).  WWE did not confirm if this facility is designed to only 
attenuate flood flows, or if there is a water quality component to the pond.  It appears that 
the facility would cause some settling of stormwater runoff and as a result, would likely 
reduce sediment transport from the landscape.   

Review of historic aerial imagery did not establish whether or not Feature 1 was 
constructed wholly in uplands or if it was partially constructed in a historic drainage 
channel.  Based on the watershed size at this location, it appears likely that prior to 
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construction of Lincoln Avenue and the upgradient detention facility, there would have 
been an active channel conveying flow through this area.  It is not readily apparent if 
Feature 1 was constructed in this historic potential Water of the U.S. and whether or not 
that would have bearing on the feature’s potential conformance to the Waste Treatment 
Exclusion.   

4) Potential Jurisdiction: Under both the Current Guidance and the Proposed Rule, Feature 
1 does not appear to be a jurisdictional Water of the U.S. based on the lack of wetlands or 
OHWM.  As noted above, this could change in the future if altered hydrology or deferred 
maintenance resulted in development of wetlands or an OHWM.  

In the event that Feature 1 develops an OHWM or wetland, Feature 1 would be 
jurisdictional under the Current Guidance only if it were determined to have a “significant 
nexus” to Cherry Creek at Cherry Creek Reservoir (and provided it did not qualify for the 
Waste Treatment Exclusion).  In WWE’s experiences on site specific projects, the 
USACE has often asserted that these types of features have a “significant nexus” to 
downstream TWN. 

Under the Proposed Rule, if Feature 1 develops an OHWM or wetland, it would appear to 
be jurisdictional (again, provided it did not qualify for the waste treatment facility 
exclusion).  Feature 1 would likely be considered a tributary to a TNW, and all tributaries 
would be jurisdictional Waters of the U.S. without the need to establish a “significant 
nexus”.   

5) Considerations: Feature 1 can be used to highlight three areas of consideration for MS4 
facilities: 

a. Current and future conditions: Although Feature 1 does not currently have 
physical characteristics that make it a potential Water of the U.S., future 
development in this area could likely change its hydrology such that it would 
develop an OHWM or wetland areas. And, if these changes occur and the 
Proposed Rule is adopted as written, Feature 1 would likely be a Water of the U.S.   

b. Waste Treatment Exclusion uncertainties: Based on WWE’s experience, Feature 
1 would likely not be considered a qualifying waste treatment facility.  This is 
primarily due to previously received feedback from EPA and USACE that 
identifies that in order to qualify for this exclusion, the facility must treat a waste 
as described by EPA and that ditches are not normally part of the treatment 
facility.  Further, WWE expects that in order to establish that Feature 1 qualified 
for this exclusion, it would be necessary to demonstrate that there was not an 
active channel in this location prior to Feature 1’s construction. Based on the 
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history of land modification in this area, it could be infeasible to demonstrate this 
for regulatory purposes. 

c. Requisite connectivity: Under the Current Guidance (and assuming that it 
developed wetlands or an OHWM), Feature 1 may or may not have the requisite 
connectivity to the South Platte River to be considered a Water of the U.S.  The 
USACE would need to establish that it had a significant effect on the physical, 
chemical and biological integrity of the South Platte River at its confluence with 
Cherry Creek.  When the magnitude of Feature 1’s hydrology is compared to the 
South Platte River at this location, it could be difficult to establish this 
“significant nexus”. (Please note that WWE has not calculated the flow 
contribution for Feature 1.)  Conversely, under the Proposed Rule (again, 
assuming that Feature 1 develops an OHWM), the USACE would not need to 
establish a “significant nexus” and the feature would likely be Waters of the U.S.   

 
Location 2: Kinney Creek at The Pinery (Figures 2.a-2.b, Photos 3-4) 
 
The Pinery is a residential subdivision with lot sizes of roughly 1/4 acre and paved road surfaces.  
Adjacent terrain consists of primarily native upland grassland with some mixed conifer 
woodland.  The Pinery includes internal stormwater collection and detention facilities which 
work to offset (at least partially) increased runoff resulting from the development’s increased 
impervious area.  The evaluated features (Features 2 and 3) are part of a detention system which 
discharges to Kinney Creek.   
 

1) Potential Waters of the U.S.:  WWE evaluated two features that are part of The Pinery’s 
MS4 facilities. Feature 2 is a potential wetland that has developed in the bottom of a dry 
stormwater detention facility (see Photo 3).  Feature 2 is primarily vegetated with sandbar 
willows, a hydrophytic shrub that often indicates the presence of wetlands in this part of 
Colorado.  Feature 3 is an ephemeral active channel which receives flow from the 
detention facilities during runoff events (see Photo 4).  Feature 3 is vegetated with upland 
weeds and does not contain potential wetlands. Feature 3 has an OHWM and sufficient 
bed and bank to be a potential Water of the U.S. 
  

2) Connectivity to Downstream TNW: Feature 2 appears to be hydrologically isolated 
during smaller storm events—this potential wetland is located at an elevation that is 
slightly below the elevation of the outlet from the detention pond.  However, larger runoff 
events would result in sufficient water within the pond to discharge to the stormwater 
outlet which has a direct surface connection to Feature 3.  Feature 3 appears to have a 
continuous surface channel connection to Kinney Creek, a relatively permanent water that 
drains toward Cherry Creek.  As stated above, Cherry Creek is a TNW at Cherry Creek 
Reservoir.   
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It is important to note that Kinney Creek does not have a continuous surface channel 
connection to Cherry Creek.  Kinney Creek loses an OHWM in an upland field, roughly 
1,000 feet from Cherry Creek.  Although Kinney Creek likely has a hydrologic 
connection to Cherry Creek, the USACE determined that it was isolated under the 
Current Guidance.  Based on this, the USACE provided an approved jurisdictional 
determination in 2013 that identifies the Kinney Creek is not Waters of the U.S.  Thus, 
Kinney Creek and all waters that drain to Kinney Creek are not currently jurisdictional 
under the CWA.     
 

3) Potential qualification for the Waste Treatment Exclusion: Feature 2 is located within 
a stormwater detention facility which likely confers some water quality benefits to 
downstream waters.  This facility does not have a water quality outlet structure and it is 
not certain whether the detention facility would meet the criteria for a qualifying 
treatment facility.  Also, it is difficult to determine if the detention facility was 
constructed wholly in uplands—the reviewed mapping does not allow determination of 
whether a natural drainage occurred at this location prior to development of The Pinery.   
 
Feature 3 appears to be a channel that was constructed to convey flow from the detention 
facilities to Kinney Creek.  Assuming that the detention pond is considered a qualifying 
waste treatment facility, this channel would appear to be an integral component of the 
overall facility, but based on recent feedback, EPA and USACE would likely not consider 
it an excluded waste treatment system.    

4) Potential Jurisdiction: Under the Current Guidance, Kinney Creek and all features that 
drain to Kinney Creek are not Waters of the U.S. and as such, Features 2 and 3 are not 
Waters of the U.S.   

Under the the possible future scenario where Kinney Creek is a Water of the U.S. (for 
example, if it is assessed following adoption of the Proposed Rule), Feature 2 could be 
considered to be a wetland that is adjacent (but not abutting) a non-relatively permanent 
tributary (Feature 3) to Kinney Creek.  Assertion of Feature 2’s adjacency to Feature 3 
would likely be based on geographic proximity and hydrologic connectivity. Thus, under 
the Proposed Rule, both Feature 2 and Feature 3 would likely be Waters of the U.S 
(notwithstanding their potential qualification for the Waste Treatment Exclusion or 
Feature 3’s qualifying for a ditch exclusion).   

5) Considerations: Features 2 and 3 can be used to highlight several areas of consideration 
regarding the Proposed Rule and MS4 permittees: 

a. Downstream jurisdictional determinations affect upstream permitting: In the 
case of Features 2 and 3, these facilities are not currently Waters of the U.S. due 
to the USACE’s determination that Kinney Creek is not Waters of the U.S.  Under 
the Proposed Rule, Kinney Creek would likely be Waters of the U.S. and Features 
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2 and 3 would possibly be Waters of the U.S.  This contrast highlights how the 
agencies’ approach to asserting jurisdiction over tributaries can have significant 
effects on the jurisdiction of upstream natural and manmade features.   

b. Waste treatment facility criteria:  Feature 2 is located in a detention pond that 
appears to have been designed to capture and slowly release stormwater runoff to 
mitigate flood and channel erosion.  The reviewed regulations and guidance do 
not specify if these design criteria would be sufficient to be designated as a facility 
designed to meet CWA requirements (and thus, qualify for the Waste Treatment 
Exclusion).   

Feature 3 is a conveyance feature that is an integral component of a detention 
facility. Assuming that the upstream detention facility qualified for the Waste 
Treatment Exclusion, Feature 3 would likely not qualify for the exclusion based 
on feedback from EPA and USACE staff that ditches are not normally waste 
treatment facilities.  This highlights the potential importance of specifying that 
MS4 facility points of discharge are at the receiving water and not the outlet from 
a detention facility. Additionally, it may be helpful to incorporate and highlight 
water quality improvement components in the MS4 ditches—measures 
implemented to increase channel stability and slow water flow are commonplace 
but their role in improving downstream water quality is not always recognized.      

c. Ditches and active channels: Assuming that Feature 3 does not qualify for the 
Waste Treatment Exclusion, there is some question regarding whether it would be 
a jurisdictional tributary under the Proposed Rule, or if it would be considered an 
excluded ditch that was constructed in, and drains only “uplands” and does not 
have perennial flow.  On one hand, the feature has the appearance of a natural 
channel and appears to convey flow to a downstream water during relatively 
frequent storm events (and as such, would likely not be an exempt ditch). On the 
other hand, Feature 3 is a constructed flow conveyance structure that only receives 
flow from managed stormwater outfalls (and as such, could possibly be an exempt 
ditch).   
  

Location 3: Lake Gulch Road and Castlewood Canyon Road (Figures 3.a-3.b, Photos 5-7) 
 
Location 3 includes Lake Gulch, a perennial tributary to Cherry Creek. The vicinity of Location 3 
is primarily non-irrigated pasture with large ranch and farming properties.  Lake Gulch is a 
perennial waterway that flows north from Location 3 for approximately 2.5 miles before reaching 
Cherry Creek.      
 

1) Potential Waters of the U.S.: Feature 4 is a roadside ditch that drains into Lake Gulch.  
For the majority of its length, Feature 4 is vegetated with upland plants and lacks an 
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OHWM (see Photo 5).  This reach of Feature 4 is not potential Waters of the U.S.  Prior 
to reaching Lake Gulch, Feature 4 heads south and away from Lake Gulch Road.  Here, 
Feature 4 flows are concentrated into a smaller channel that has been fortified with 
angular cobble as a means to dissipate energy and reduce erosion (see Photos 6 and 7).  It 
is not clear if Feature 4 would have an OHWM in the absence of the cobble fortification 
and regular maintenance.  WWE expects that the steeper grades and concentrated flow 
could be sufficient to create an OHWM in the absence of the fortification measures.  This 
situation highlights current uncertainty regarding constructed or maintained features and 
whether a feature that lacks an OHWM due to maintenance is still a potential Water of 
the U.S.        
  

2) Connectivity to Downstream TNW: Feature 4 discharges to wetlands adjacent to Lake 
Gulch, a perennial tributary to Cherry Creek.  Cherry Creek becomes TNW downstream 
at Cherry Creek Reservoir. 
 

3) Potential qualification for the Waste Treatment Exclusion: Feature 4 does not appear 
to have specific design components that are intended to treat waste and as such, would 
not likely qualify for the Waste Treatment Exclusion.    
 

4) Potential Jurisdiction:   If EPA or USACE determined that there was an OHWM where 
Feature 4 is fortified with angular cobble, it could be considered a tributary to Lake Gulch 
under the Current Guidance.  Under this scenario, if Feature 4 were found to have a 
“significant nexus” to Cherry Creek at Cherry Creek Reservoir, it would be Waters of the 
U.S. (notwithstanding its potential qualification as an exempt ditch).   
 
Under the Proposed Rule, if Feature 4 was determined to have an OHWM, it would likely 
be a jurisdictional tributary (again, notwithstanding its potential qualification as an 
exempt ditch).   
 

5) Considerations: Feature 4 can be used to highlight two considerations for MS4 
permittees: 

a. Features with maintained/fortified banks that lack OHWM: In the case of 
Feature 4, it appears likely that it would have an OHWM were it not for the 
installation and maintenance of erosion prevention measures.  It does not appear 
likely that this could be used to prevent certain larger features from being 
considered Potential Waters of the U.S. (e.g., the Los Angeles River where it is 
lined with concrete is still considered Waters of the U.S.).  It is not readily clear 
how this type of maintenance and protection relates to the identification of an 
OHWM on smaller drainage features.  WWE could follow up with EPA and 
USACE to identify if the agencies have developed a standard approach to these 
types of features.   
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b. Constructed and maintained features status as “ditches”:  The portion of 
Feature 4 that could be potential Waters of the U.S. was likely constructed and 
receives flow from a roadside ditch, but it is not clear if it would be classified as a 
ditch and thus, possibly qualify for the upland ditch exclusion.  

 
Location 4: Upper Lake Gulch Road (Figures 4.a-4.b, Photos 8-9) 
 
Location 4 is in a sparsely populated portion of Douglas County that has prairie valleys and 
gentle hill slopes with pockets of conifer woodland.  Location 4 includes a wetland swale that 
drains toward Upper Lake Gulch, a tributary of Lake Gulch.      
 

1) Potential Waters of the U.S.: Feature 5 is a roadside ditch that has an OHWM (see 
Photos 8 and 9 and Figure 4.b).  This feature intercepts flow from “upland” areas as well 
as from a natural drainage that is also potential Waters of the U.S. (see Figure 4.b and 
Photo 9).  Feature 5 discharges to a potential wetland swale that drains toward Upper 
Lake Gulch.    
  

2) Connectivity to Downstream TNW: Feature 5 drains to a potential wetland swale that is 
identified as a dashed blue-line feature on USGS mapping.  This swale appears to drain to 
Upper Lake Gulch which is tributary to Lake Gulch and subsequently Cherry Creek.  
Cherry Creek is TNW at Cherry Creek Reservoir, which is located downstream from the 
confluence with Lake Gulch.  

3) Potential qualification for the Waste Treatment Exclusion: Feature 5 does not appear 
to qualify for the Waste Treatment Exclusion. It appears to serve stormwater collection 
and conveyance purposes, but does not appear to have water quality control components.     

4) Potential Jurisdiction: Under the Current Guidance, Feature 5 could be jurisdictional 
Waters of the U.S. if it has a “significant nexus” to Cherry Creek at Cherry Creek 
Reservoir.  The Current Guidance does not include exclusions for ditches that convey 
flow to Waters of the U.S.  Although WWE is aware that certain USACE offices will not 
take jurisdiction over various ditch types based on construction in “uplands”, hydrologic 
regime, connectivity to downstream waters, or other attributes, WWE has not evaluated 
these practices with respect to Feature 5.    

Under the Proposed Rule, Feature 5 (or at least portions) would likely be Waters of the 
U.S.  Feature 5 has an OHWM, contributes flow to Waters of the U.S., and does not 
appear to qualify for either of the two ditch exclusions because it receives flow (and was 
likely constructed in) from a natural drainage features that is likely Waters of the U.S. 
under the Proposed Rule.   

5) Considerations: Location 4 can be used to highlight an area of uncertainty: 
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a. Ditches and Waste Treatment Facilities that intercept flow from natural 
drainages that are Waters of the U.S.:  The exclusions for ditches and waste 
treatment facilities both require that the excluded structures not be constructed in 
Waters of the U.S.  In the case of Feature 4, the ditch develops OHWM prior to 
intercepting flow from a potential Water of the U.S., and then continues to flow 
roughly 600 feet before discharging into a wetland drainage.  Based on this, it is 
not clear if the portion of Feature 4 that is upgradient of the intercepted Water of 
the U.S. is itself excluded or a potential Water of the U.S.  In communication with 
EPA and USACE staff, there appears to be uncertainty regarding the extent that 
ditches and waste treatment facilities are captured into jurisdiction when a portion 
of the ditch or treatment facility is constructed in Waters of the U.S.   

 
Location 5: Upper Lake Gulch Road near Interstate 25 (Figures 5.a-5.b, Photos 10-11) 
 
Location 5 is near Interstate 25, in the vicinity of the East Plum Creek valley bottom. At Location 
5, surface drainage is flowing west off of moderately steep slopes vegetated with a mixture of 
open grassland and open conifer woodland.   
 

1) Potential Waters of the U.S.: Feature 6 is a manmade drainage feature that receives flow 
from a natural drainage channel that has an OHWM and conveys flows toward a 
perennial tributary to East Plum Creek.  Feature 6 lacks a clear OHWM at this location, 
likely a result of the channels fortification with angular cobble (see Photos 10 and 11).  
Downstream of the fortification measures, Feature 6 appears to dissipate in flat terrain 
and flows would travel downgradient as sheet flow, toward the unnamed tributary to East 
Plum Creek.      
  

2) Connectivity to Downstream TNW: Feature 6 conveys flow through a maintained and 
unmaintained channel, portions of which lack an OHWM, to an unnamed tributary to 
East Plum Creek. East Plum Creek flows north toward its confluence with West Plum 
Creek, whereupon it becomes Plum Creek.  Plum Creek continues north and flows into 
Chatfield Reservoir, which is TNW.    

3) Potential qualification for the Waste Treatment Exclusion: Feature 6 does not appear 
to qualify for the Waste Treatment Exclusion.   

4) Potential Jurisdiction: Under the Current Guidance, Feature 6 would not likely be 
Waters of the U.S.  This statement is based on the observation that Feature 6 lacks an 
OHWM downstream of Upper Lake Gulch Road, where the channel is not manipulated 
and flows over flatter terrain.  As observed with Kinney Creek, breaks in OHWM can be 
used to establish that a feature is not Waters of the U.S.  Thus, even if EPA or USACE 
determined that Feature 6 is an active channel in the vicinity of the fortifications, it would 
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likely be considered isolated non-Waters of the U.S. due to the break in surface channel 
connection.   

Under the Proposed Rule, if Feature 6 were found to have an OHWM by the USACE or 
EPA, it would likely be considered Waters of the U.S., regardless of the break in OHWM 
observed downgradient from Location 5.  This is based on the Proposed Rule’s definition 
for tributaries and the fact that there would not be a requirement to establish a “significant 
nexus” at this location.     

5) Considerations: Feature 6 provides an additional example (see Feature 4) of the 
uncertainty regarding channels that have been fortified and lack readily apparent OHWM.  
If fortification of a channel can be used as a proxy for an OHWM, a key question for the 
regulators is: Are the limits of that feature’s jurisdiction the extent of the cobble, or where 
flows are expected to occur during some specified return frequency flow?  If it is the 
former, then there is a disadvantage to fortifying channels beyond the bare minimum 
(additional fortification would increase the area of jurisdictional Waters of the U.S.).  If it 
is the latter, then additional guidance or specificity is required regarding which regular 
flow events occupy the areas within the OHWM and which rarer flow events exceed the 
OHWM.  For example, the USACE’s Regulatory Guidance Letter No. 05-05 on Ordinary 
High Water Mark Identification states that “a litter or wrack line resulting from a 200-
year flood event would in most cases not be considered evidence of an OHWM.”  This 
guidance identifies that a 1-in-200 year storm event likely exceeds the magnitude of an 
event that would delineate the OHWM, but it does not provide a guideline for a more 
frequent storm that could be used for these purposes.   

 
Location 6: South Perry Park Road and Tall Horse Trail (Figures 6.a-6.b, Photos 12-13) 
 
Location 6 includes South Perry Park Road, a roadside ditch and a natural drainage that flows 
west toward West Plum Creek.   
 

1) Potential Waters of the U.S.: Feature 7 consists of a roadside ditch which flows north 
along South Perry Park Road.  This ditch departs the road near the intersection with Tall 
Horse Trail, where it flows northeast from the road course and toward a natural drainage.  
Feature 7 has an OHWM along South Perry Park Road and downgradient to its 
confluence with the natural drainage.  Based on this, Feature 7 is potential Waters of the 
U.S.  
  

2) Connectivity to Downstream TNW: Feature 7 drains to an unnamed drainage that is 
tributary to West Plum Creek. West Plum Creek flows north toward its confluence with 
East Plum Creek, whereupon they become Plum Creek. Plum Creek continues north until 
it discharges into Chatfield Reservoir. Chatfield Reservoir is TNW.   
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3) Potential qualification for the Waste Treatment Exclusion: Feature 7 does not appear 

to qualify for the Waste Treatment Exclusion because it does not appear to have been 
designed or constructed to treat water quality as part of CWA requirements.   
 

4) Potential Jurisdiction: Under the Current Guidance, Feature 7 could be considered 
Waters of the U.S. if it were found to have a “significant nexus” to Chatfield Reservoir.  
It is not readily apparent that Feature 7 would qualify as an excluded ditch feature. If it 
did qualify as an excluded ditch, it is not readily apparent if the exclusion would stop 
where Feature 7 departs from the alignment of the road or if the excluded areas would 
extend down to the natural drainage.   
 
Under the Proposed Rule, Feature 7 would likely be considered Waters of the U.S., 
notwithstanding it qualifying for one of the proposed ditch exclusions.  The portion of 
Feature 7 that runs adjacent to South Perry Park Road appears to meet the ditch exclusion 
which states that ditches constructed wholly in uplands, draining only uplands and having 
less than perennial flow.  However, after the ditch departs South Perry Park Road and 
flows northeast toward the natural drainage, it is not clear if the ditch exclusion would 
continue to omit this reach from Waters of the U.S.   

5) Considerations: Feature 7 can be used to highlight the uncertainty regarding roadside 
ditches that depart their roadside courses and take on more natural, and less managed, 
characteristics.  It is difficult to definitively demarcate where the roadside ditch becomes 
a natural drainageway, but this boundary appears relevant for features which would 
otherwise qualify for one of the ditch exclusions provided in the Proposed Rule.   

Location 7: Waterton Canyon Road and Rampart Range Road (Figures 7.a-7.b, Photos 14-
20) 
 
Location 7 includes terrain occupied by a shopping center, residential housing, roads and 
pastureland.  The location generally drains to the west toward the South Platte River.   Location 7 
includes five evaluated features (Features 8-12). 
 

1) Potential Waters of the U.S.:  
a. Feature 8: Feature 8 is a wetland complex that receives flow from natural drainage 

in addition to runoff from adjacent residential and roadway areas.  Water was 
present at the surface of this area and based on the prevalence of cattails, it is 
likely that this area is perennially saturated at the surface.  WWE did not find an 
outlet from Feature 8 to downstream waters.  In lieu of a constructed outlet, 
Feature 8 appears to have a shallow subsurface connection to a roadside drainage 
located to the east of Rampart Range Road. 
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b. Feature 9: Feature 9 is a drainage ditch that is lined with wetland.  This feature 
appears to receive flow from an adjacent residential neighborhood and drains 
north toward Feature 8.  The extent of this feature that could be potential Waters 
of the U.S. includes the OHWM or wetland boundary, whichever is larger.  This 
feature appears to have perennial flow, as evidenced by observed flow in mid-July 
and the prevalence of cattails and other plants adapted for especially wet 
conditions. 

 
c. Feature 10: Feature 10 is a wetland complex that generally follows Rampart 

Range Road and flows north toward Willow Creek.    
 

d. Feature 11: Feature 11 is a drainage channel that receives flow from a road side 
ditch (which conveys flow from Features 8-10).  This drainage channel has an 
OHWM in the vicinity of Rampart Range Road, but loses the OHWM prior to 
reaching Willow Creek. 

 
e. Feature 12: Feature 12 is a water quality and stormwater pond that receives flow 

from the shopping center. This pond has a water quality control outlet that 
controls releases to a wetland complex located adjacent to Little Willow Creek.    

  
2) Connectivity to Downstream TNW: 

a. Feature 8: Feature 8 appears to have a shallow subsurface hydrologic connection 
to a road side ditch that runs north along the east side of Rampart Range Road. 
This ditch drains into a natural channel (Feature 11), which subsequently loses an 
OHWM prior to reaching Willow Creek. Willow Creek is a tributary to the South 
Platte River, a TNW. 

 
b. Feature 9: Feature 9 drains to Feature 8, which is described above. 

 
c. Feature 10: Feature 10 drains to the roadside drainage that also appears to receive 

flow from Features 8 and 9.  As discussed above in part a. of this section, these 
features drain into a channel that loses OHWM prior to reaching Willow Creek.   

 
d. Feature 11: As described above, Feature 11 loses OHWM prior to reaching 

Willow Creek.   
 

e. Feature 12: Feature 12 drains directly to wetlands adjacent to Little Willow Creek 
which is tributary to the South Platte River, a TNW. 

3) Potential qualification for the Waste Treatment Exclusion: Of the features evaluated 
at Location 7, Feature 12 appears to be the only candidate for the Waste Treatment 
Exclusion. Feature 12 was constructed to help manage increased runoff from the 
shopping center. It includes a water quality outlet structure that provides a controlled 
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release of flows during storm events.  These types of outlets are commonly used when 
management of discharged water volume and quality are important for managing 
receiving water quantity and quality.  Based on this features design and construction to 
meet water quality goals and its construction in an upland area, this feature would appear 
to qualify for the Waste Treatment Exclusion.      

4) Potential Jurisdiction: Under the Current Guidance and Proposed Rule, the potential 
jurisdiction for Features 8-12 is as follows: 

a. Current Guidance  

i. Features 8-11: Based on the USACE’s determination of no-jurisdiction 
for Kinney Creek, it appears likely that they would issue the same 
determination for Feature 11, which loses an OHWM at least 500 feet 
prior to reaching Willow Creek. If this determination was made for 
Feature 11, all those features draining to it (Features 8-10) would also 
appear to be not Waters of the U.S.   

ii. Feature 12: Feature 12 appears to conform to the Waste Treatment 
Exclusion. If EPA or USACE determined that it did not, this area would 
likely be considered a jurisdictional Water of the U.S. due to its hydrologic 
connectivity to Little Willow Creek.   

b. Proposed Rule 

i. Feature 8: Under the Proposed Rule, Feature 8 would likely be considered 
to be part of the tributary network to Willow Creek.  WWE assumes that 
EPA or USACE would assert that the wetland contributes flow to Willow 
Creek through a combination of surface and shallow subsurface 
connections.  As a wetland that is part of the tributary network to a TNW, 
this feature would likely be jurisdictional Waters of the U.S. 
(notwithstanding its conformance to a waste treatment or other exclusion).  

ii. Feature 9: Under the Proposed Rule, Feature 9 would likely be considered 
a tributary to Feature 8, which as described above, would likely be Waters 
of the U.S. As such, Feature 9 would too be Waters of the U.S.  Feature 9 
does not appear to qualify for one of the two available ditch exclusions 
because it contributes flow to a Water of the U.S. and appears to have 
perennial flow.    
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iii. Feature 10: Under the Proposed Rule, Feature 10 would likely be 
considered a tributary wetland that is Waters of the U.S. Preliminarily, this 
area would not likely qualify for a Waste Treatment Exclusion nor as an 
irrigation dependent wetland.  

iv. Feature 11: Under the Proposed Rule, Feature 11 would not lose its 
tributary status due to the existing break in OHWM prior to reaching 
Willow Creek. As such, Feature 11 would likely be considered a 
jurisdictional tributary that is Waters of the U.S.  

v. Feature 12: Under the Proposed Rule, Feature 12 would likely qualify for 
the Waste Treatment Exclusions, which is not proposed to be changed.  If 
this feature was found to conform to this exclusion (nor other exclusions 
for the so-called “preamble waters”), Feature 12 would likely be 
jurisdictional Waters of the U.S. due to its flow contribution to the 
tributary network draining to the South Platte River.   

5) Considerations: Features 8-12 can be used to highlight several considerations regarding 
jurisdictional determinations and the Proposed Rule, as they relate to MS4 permittees: 

a. Proposed definition for tributaries would expand jurisdiction beyond 
existing practice under the Current Guidance: In a similar scenario as 
described above for Location 2, the jurisdiction of Features 8-10 depends on the 
jurisdiction of Feature 11.  Thus, if the definition of tributaries is expanded to 
include features that have breaks in their OHWM, there will likely be an increase 
in the number of features that are considered jurisdictional in upper portions of 
those watersheds. 

b. The Waste Treatment Exclusion can provide flexibility to MS4 permittees: If 
interpreted consistently with EPA and USACE headquarters’ guidance, the Waste 
Treatment Exclusion could be used to obtain determinations of no-jurisdiction for 
many MS4 facilities throughout Douglas County.  This would provide greater 
flexibility to maintain, repair and enhance these features.  Conversely, if the 
Waste Treatment Exclusion is interpreted narrowly (as WWE has observed on 
occasion), conducting routine maintenance and expansion work on a facility such 
as Feature 12 can trigger additional permitting requirements.  
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Conclusion 

WWE evaluated 7 locations with a total of 12 hydrologic features that are relevant to Douglas 
County’s MS4 activities.  These locations were evaluated for their potential jurisdiction under the 
Current Guidance as well as the Proposed Rule.  Observations were made in an effort to help 
Douglas County evaluate how various features in the landscape may be Waters of the U.S. 
currently and in the future, if the Proposed Rule is adopted as written.   A number of the 
evaluated features that appear to not be jurisdictional under the Current Guidance would likely be 
jurisdictional under the Proposed Rule.  These shifts are primarily due to the Proposed Rule’s 
expansion of jurisdiction into upper portions of the watershed where active channels may have 
ephemeral flow and lack surface channel connectivity to downstream Waters of the U.S.   

WWE also evaluated an existing area of uncertainty that is not addressed in the Proposed Rule-- 
the Waste Treatment Exclusion.  In WWE’s experience, this exclusion is not applied consistently 
throughout the U.S.  In fact, WWE evaluated several stormwater detention features that confer 
substantial water quality benefits to the watershed but do not appear to clearly fall under the 
Waste Treatment Exclusion as it is currently interpreted by the Denver USACE Regulatory 
Office.  This is a topic that could be addressed in the Proposed Rule to reduce regulatory 
uncertainty.   

Sincerely, 

WRIGHT WATER ENGINEERS, INC. 

 By  ______________________________ 
 Noah Greenberg 
 Wetland Scientist 
 
 and 
  

 By  ______________________________ 
 Andrew Earles, Ph.D., P.E., DWRE 
 Project Manager 
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exist outside depicted limits.  
2) Depicted potential wetland and other water 
boundaries are intended to be used for 
preliminary evaluation purposes and should 
not be relied on for permitting or jurisdictional
determinations.  
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Photo 1: Looking south at a roadside ditch (Feature 1) that 
runs along North 4th Street. The ditch lacks an ordinary high 
water mark and is vegetated with upland plants.  

Photo 2: Looking southeast at an outlet from the detention pond located 
to the south (and out of view) of Lincoln Avenue.  This outlet is located 
in the vicinity of a historic drainage channel that is no longer present.

Photo 3: Looking north at a potential wetland (Feature 2) 
located in the bottom of a stormwater pond.     

Photo 4: Looking at a constructed channel (Feature 3) which 
conveys flow from a stormwater outlet toward Kinney Creek.    

Douglas County Waters Evaluation



Photo 5: Looking upgradient at a roadside ditch (Feature 4) that runs 
along Lake Gulch Road before discharging into Lake Gulch.  Along 
the road, this feature lacks an ordinary high water mark.

Photo 6:  Looking at Feature 4 where it has been lined with 
cobble to prevent erosion.  It is not clear if this feature would be 
considered to have an ordinary high water mark at this location.    

Photo 7:  Looking downgradient at Feature 4 at the location where the 
improved channel discharges to a wetland adjacent to Lake Gulch.    

Photo 8:  Looking downgradient at a roadside ditch (Feature 5) 
which runs along Upper Lake Gulch Road.    

Douglas County Waters Evaluation



Photo 9:  Looking at a roadside ditch (Feature 5) in the vicinity of where it 
intercepts drainage from a natural channel.  Downgradient from this location, the 
ditch discharges into a natural wetland swale that contributes flow to Lake Gulch. 

Photo 10:  Looking upgradient at a roadside ditch (Feature 6) 
which conveys flow from a natural drainage toward Plum Creek.     

Photo 11: Looking downgradient at Feature 6.  A natural drainage is visible in the 
photo’s background and drains to Plum Creek.    

Photo 12:  Looking upgradient at a roadside ditch (Feature 7) which 
has bed and bank and contributes flow to a natural drainage channel.    

Douglas County Waters Evaluation



Photo 13:  Looking downgradient at Feature 7 where it 
departs from South Perry Park Road and flows toward a 
tributary to Plum Creek.  

Photo 14:  Looking at a wetland area (Feature 8) that receives drainage 
from developed and undeveloped terrain. This wetland does not appear to 
have a direct surface connection to downstream waters.     

Photo 15: Looking at a drainage ditch with wetlands (Feature 
9) which conveys runoff from residential landscape and roads.    

Photo 16: Looking at a wetland complex (Feature 10) which drains to the 
north and to an isolated channel (Feature 11) that is depicted in Photo 17.  

Douglas County Waters Evaluation



Photo 17: Looking at a drainage channel (Feature 11) that 
conveys flow toward Willow Creek which is a tributary to the 
South Platte River. 

Photo 18: Looking east at the location where Feature 11 dissipates 
into upland terrain before reaching a receiving water.     

Photo 19: Looking at a constructed stormwater pond (Feature 12) which 
collects runoff from a shopping center before releasing flow through a 
water quality structure to wetlands adjacent to a receiving water.  

Photo 20: Looking at the outlet from Feature 12. This outlet discharges to 
a wetland that is adjacent to a tributary to the South Platte River.   

Douglas County Waters Evaluation
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